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SCHEDULE AND COMPEL RESPONSE
TO FOURTH DATA REQUESTS 4.1, 4.2,
4.4-4.10, 4.14, AND 4.15
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IN THE MATTER OF THE
APPLICATION OF TRICO ELECTRIC
COOPERATIVE, INC, AN ARIZONA
NONPROFIT CORPORATION, FOR A
DETERMINATION OF THE
CURRENT FAIR VALUE OF ITS
UTILITY PLANT AND PROPERTY
AND FOR INCREASES IN ITS RATES
AND CHARGES FOR UTILITY
SERVICE AND FOR RELATED
APPROVALS.
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Trico refuses to fully answer Energy Freedom Coalition of America's ("FFCA") Fourth

20 Set of Data Requests. 19 days ago Trico committed that it would provide responses to specific

21 Requests by Friday, August 5, 2016, however, Trico failed to provide any response, even after

22 follow up from EFCA. Trico's failure to provide responses despite commitments to do so, has

23 made it impossible for EFCA to gather or use the requested information in its upcoming testimony,

24 due tomorrow (Friday, August 12, 2016). The only appropriate remedy for this abuse of the

25 discovery process is to continue the date set for the Hearing, reset the date for submission of

Rebuttal Testimony, and Order Trico to provide complete responses. Any other relief would
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28

reward Trico for its  dila tory and imprope r behavior.

The  Data  Requests  a t issue  seek communica tions  be tween Trico and its  te s tifying expert
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witness and re levant prior s ta tements  by Trico's  witnesses and executives. Trico obi acted to each

of the  Requests  a t issue  and occasiona lly followed its  objections  with non-responsive , incomple te

answers  to ERICA's  Requests . The  incomple te  answers  from Trico fa ll fa r short of Trico's  duty to

a ns we r "fully.

Trico's  obje ctions  a re  not s upporte d by Arizona  la w a nd its  re s pons e s  a re  not

cons is tent with its  discove ry obliga tions . Arizona  follows  a  bright-line  rule  a llowing full discove ry

of tes tifying expert mate ria ls , including a ll communica tions , da ta , and opinions  shared among the

e xpe rt, the  pa rty, a nd counse l.2 Gue rnse y a nd its  e mploye e , Mr. He ndricks , provide d pre -file d

expe rt te s timony in this  ca se . Is  Trico pe rmitted to concea l the  informa tion Trico sha red with its

te s tifying expert contra ry to Arizona  case  law?

Arizona  a llows  dis cove ry of a ll informa tion which ma y le a d to the  dis cove ry of

admissible  evidence.3 Prior sta tements of parties and witnesses are  often admissible  and therefore

are  discoverable . Is  Trico permitted to withhold the  s ta tements  of its  officers  and witnesses re la ted

to the  subject matter of this  case?

Arizona  re quire s  pa rtie s  to a nswe r dis cove ry re que s ts  "fully. Trico followe d

some of its  improper obi sections with incomplete  responses. These incomplete  responses withheld

re le va nt informa tion a nd fa ile d to fully a nswe r ERICA's  Re que s ts . Is  Trico pe nnitte d to provide

incomple te  responses and improper objections to thwart the  discovery process?

19 ME MO R ANDUM O F  P O INTS  AND AUTHO R ITIE S

20
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Arizona  a llows  discove ry "broadly and libe ra lly."6 In Arizona , discove ry should be  free ly

ha d to "fa cilita te  ide ntifying the  is s ue s , promote  jus tice , provide  a  more  e fficie nt a nd s pe e dy

dispos ition of cases , avoid surprise , and prevent the  tria l of a  lawsuit from becoming a  'guess ing

game. An obje cting pa rty ha s  the  burde n of pe rs ua s ion a nd proof to de mons tra te  tha t its

24
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26

27

28

1 Ariz. R. Civ. P. 33(a).
2 Emergency Care Dynamics, Ltd. v. Superior Court In and For County ofMaricopa, 188 Ariz. 32, 37, 932 P.2d 297,
302 (App. 1997).
3 Ariz. R. Civ. p. 26.
4 Ariz. R. Evid. 80l(D).
5 Ariz. R. Civ. P. 33(a).
6 Id.
7 Id.



1 ob je c tions  a re  p rope r.8

2 1. TRICO CANNOT EXPLAIN OR DEFEND ITS IMPROPER OBJECTIONS.

3

4

Proper objections must"be s p e c i e , non-boilerplate, and supported byparticularizedfaets

where necessary to demonstrate the basis for the objection. [Emphasis added].  Arizona's979

5

6

Supreme Court has stated that "General objections,  such as unreasonably burdensome,

oppressive, or vexations, irrelevant and immaterial, ...are insufficient."10 [Emphasis added].

7

8

9

Courts repeatedly conclude that "pat, generic, nonspecific objections, intoning the same boilerplate

language, are inconsistent with both the letter and the spirit of the" Rules of Civil Procedure.11

"Boilerplate, generalized objections are inadequate and tantamount to not making any objection at

a11."1210
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EFCA timely sewed Data Requests on July 8, 2016. On July 18, Trico responded by

objecting to each and every request.13 Rather than stating specific objections, Trico recited

boilerplate complaints such as "vague and ambiguous" and "overbroad, irrelevant, and unduly

burdensome." While Trico complained that ERICA's requests were vague and ambiguous, it failed

to say which words or phrases it did not understand. It criticized the requests as overbroad,

irrelevant, or unduly burdensome, but failed to explain the burden purportedly caused by these

requests or how the infonnation sought was irrelevant.

On July 20, EFCA personally consulted with Trico's counsel. '4 EFCA asked Trico to

explain its boilerplate objections to facilitate informal resolution. For example, EFCA inquired

about the "vague" and "ambiguous" objections. Trico could not explain what words or phrases it

did not understand. EFCA asked Trico to explain why prior statements of testifying witnesses on

the same subject  as  their  test imony in this  matter  were ir relevant ,  overbroad,  or  unduly

burdensome. Trico did not answer that question.

If Trico had a good-faith basis for its objections, it could have easily articulated it during

25

26

27

28

8 Cornet Stores v. Superior Court In & For Yavapai Cry., 108 Ariz. 84, 86, 492 P.2d 1191, 1193 (1972).
9 Lynn v. Monarch Recovery Mgmt., Inc., 285 F.R.D. 350, 356 (D. Md. 2012).
10Cornet Stores v. Superior Court In & For Yavapai Cty., 108 Ariz. 84, 86, 492 P.2d 1191, 1193 (1972).
I! Ob iajulu v. City of Roene5ter, 166 F.R.D. 293, 295 (W.D.N.Y.1996).
12Walker v. Lakewood Condominium Owners A55'n, 186 F.R.D. 584, 587 (C.D.Cal.1999).
13See, Exhibit 1, Trico's Responses to ERICA's Data Requests.
14See,Exhibit 2, Letter to Trico's counsel documenting personal consultation.
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persona l consulta tion. Trico could not do so.

Non-s pe cific, boile r-pla te  obje ctions  a re  incompa tible  with Arizona 's  libe ra l dis cove ry

policy." Arizona  courts  re spond s te rnly to such boile r-pla te  obje ctions .'6 Courts  na tionwide  a re

similarly harsh, for instance  one  court found it "clear" tha t a  party engaging in such objections was

"a ttempting to subvert the  purposes  of discovery by providing pa tently evasive  answers , asserting

boile rpla te  objections , and unila te ra lly making de te rmina tions  of re levance ."'7 This  type  of non-

s pe cific obje ctions  (or s tone wa ll obje ctions ) a re  s o ina ppropria te  tha t judge s  prophyla ctica lly

threa ten sanctions  aga ins t any a ttorney who s tonewalls .l8 An appe lla te  court recently reversed a

tria l judge  for fa iling to a de qua te ly a ddre s s  a  pre va iling pa rty's  ge ne ra l obje ctions .l9 Anything

short of re ve rs a l would e ncoura ge  de fe nda nts  "to 's tone wa ll' during dis cove ry-withholding or

covering up key information tha t is  otherwise  available  to them through the  exercise  of reasonable

diligence."20
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14
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Stonewall objections  require  specia l judicia l vigilance  because  parties  face  the  tempta tion

to win by concea ling evidence .

Trico's  non-specific, boile rpla te  objections  pre sent the  same  problems  a s  those  caus ing

courts  na tionwide  to conde mn s uch ta ctics  a nd the  pa rtie s  e mploying the m. During pe rs ona l

consulta tion, Trico contended tha t its  own applica tion, amendment, and pre -filed tes timony ought

to reveal enough infonnation about what its  witnesses think such tha t additional discovery was not

ne e de d. Trico's  a pproa ch would le a ve  EFCA with "no me a ns  to probe " Trico's  pote ntia lly "se lf-

s e rving s tory."21 Th is  is  th e  ve ry e p ito me  o f s to n e wa llin g  a n d  is  "with o u t q u e s tio n

unacceptable."22

22 //
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15 U-Totem Store v. Walker, 142 Ariz. 549, 552, 691 P.2d 315, 318 (App. 1984).
16Roberts v. City ofPnoenix, 225 Ariz. 112, 121, 235 P.3d 265, 274 (App. 2010).
17Klayman v. Judicial Watch, Inc., 256 F.R.D. 258, 262 n.6 (D.D.C.).
18Osborne v. Billings Clinic,No. CV 14-126-BLG-SPW, 2015 WL 150252, at *2 (D. Mont. Jan. 12, 2015).
19In re PHC, Inc. S'nolder Litig., 762 F.3d 138, 145 (1st Cir. 2014).
20Id.
21 In re Klem,362 B.R. 585, 595 (Banks. W.D.N.Y. 2007).
22 Id.

1



1 11. TRICO WITHHELD RELEVANT MATERIAL.
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A. TR1CO SHOULD PRODUCE EXPERT MA TERIALS.

Request 4.7 sought Trico's communication with its testifying expert regarding demand

charges. Request 4.14 requests Trico's communication with its testifying expert over the past 12

months. Trico contends discovery of its  expert  communications is "overbroad irrelevant and

unduly burdensome."23 It also claimed the request sought "potential work product."24

In Arizona, a party may discover communication with testifying experts.25 Arizona policy

favors an "expansive scope for expert cross-examination."26 Arizona's rules grant an "expansive

scope for pretrial discovery from expert witnesses."27 "Arizona authorities consistently have

supported free-ranging, skeptical cross-examination of expert witnesses and open discovery to

probe the groundwork for their opinions.

Arizona's Court of Appeals implements this open-discovery policy with a "bright line"

rule that parties may discover all testifying expert communications, even if the expert also

claims a consultant role." [Emphasis added]. "An expert may be either a witness or a protected

consultant, but not both. 'Counsel must choose.

EFCA understands Trico to be claiming its designated expert witness in this case also

communicates with Trico in a consulting capacity regarding issues unrelated to this rate case.

However, Arizona provides no protection to dual-hat experts-those who testify and claim some

additional consulting role-because parsing those roles burdens tribunals and counsel. "Having

an expert who is both creates an unmanageable situation by requiring a question-by-question

analysis of an expert  witnesses' deposition testimony to determine whether the work product

doctrine applies."31 That piecemeal doctrine would render work-product protection "uncertain for

23

24
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27
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23 See Exhibit 1, at 4.14.
24 Exhibit. 1 at 4.14 (emphasis added).
25See,e.g., Ariz. R. Civ. P. 26<b>(4),Slade v. Schneider, 212 Ariz. 176, 181, 129 P.3d 465, 470 (App. 2006).
26 Emergency Care, 188 Ariz. at 36, 932 P.2d at 301 (App. 1997).
27 Id.
28 Id.
29/d. at 37, 932 p.2d at 302.
30 Id. at 36, 932 P.2d at 301 (quoting Furniture World, Inc. v. D.A. V. Thr Stores, Inc., 168 F.R.D. 61, 63
(D.N.M.1996)).
31Emergency Care, 188 Ariz. at 36, 932 P.2d at 301 (App. 1997).
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those  invoking it a nd a morphous  for those  a tta cking it."32 Eve n worse , "[d]is cove ry ba ttle s  to

define  the  extent of such protection case-by-case  would ra ise  litiga tion costs  for parties  and inflict

tria l courts  with an endle ss  s tring of in camera  inspections . Arizona 's  bright-line  rule  is  "the

most practica l, most economical, and surest way to re lieve  such a1nbiguity."34

Arizona 's  open discovery policy subj ects  a ll of Trico's  te s tifying expert's  communica tions

to dis cove ry. During pe rs ona l cons ulta tion, Trico a dmitte d it withhe ld e xpe rt communica tions

because  of a  dua l-ha t problem. Trico offe red to provide  "written communica tions  with Guernsey

regarding the  Trico ra te  case ."35 However, as  se t forth above, Trico subsequently reneged on that

offer, and it has  provided no expert discovery. Even ifTrico had kept its  word, tha t narrower scope

of disclosure  would not discharge  its  duty.

EFCA ne e ds  a ll of Trico's  e xpe rt communica tions  be ca use  a ny informa tion the  e xpe rt

re ce ive d or provide d is  re le va nt to his  opinions . All of Trico's  communica tion with Gue rns e y

"reflect[s] the  re la tions be tween expert, hiring client and counsel, which may reveal bias ."36 These

communica tions  may a lso "revea l an expert's  sources  and prior opinions  on the  subject of his  or

he r te s timony-a ll fodde r for 'fre e -ra nging, s ke ptica l cros s -e xa mina tion' of tha t e xpe rt. The

only way to shie ld pre -litiga tion consulting work from discove ry is  "by s imply se lecting te s tifying

experts  who did not a lso serve  as  pre-litiga tion consultants .9938
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19

20

21

22

23

24

Le tting Trico pa rs e  its  e xpe rt communica tions  into dis cove ra ble  a nd undis cove ra ble

batches crea tes  the  "unmanageable  s itua tion" Arizona 's  Court of Appeals  warmed against. Trico's

propos a l would re quire  the  Commis s ion to e nga ge  in docume nt-by-docume nt s crutiny of its

communica tions . Tha t re vie w will be  e s pe cia lly difficult be ca us e  Trico re fus e s  to produce  a

privile ge  log. Abse nt judicia l inte rve ntion, Trico will de prive  EFCA of its  a bility to s crutinize  its

subje ctive , docume nt-by-docume nt a pplica tion of a  work product cla im. This  ca se  pre se nts , in

spa de s , the  proble ms  tha t le d the  Court of Appe a ls  to conclude  a  bright line  rule  is  "the  mos t

25
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27

28

32nd.

33Id.
3 4  Id .

35 EX. 3.
36 Ariz. Ind. Redis tricting Com 'n v. Fie lds , 206 Ariz. 130, 144, 75 P.3d 1088, 1103 (App. 2003).
37 Id. (quoting Emergency Care , 188 Ariz. a t 35-36, 932 P.2d a t 300-01).
38Ariz. Ind. Redis tricting Com 'n v. Fie lds , 206 Ariz. 130, 144, 75 P.3d 1088, 1103 (App. 2003).
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practica l, most economica l, and sures t way to re lieve  such ambiguity.

TR1CO SHOULD PROD UCE RELE VANT COMMUNICATIONS.

Arizona  a llows  ope n dis cove ry of prior pa rty a nd witne s s  s ta te me nts . Arizona  pe nnie s

discove ry wheneve r it may lead to the  discove ry of admiss ible  evidence .40 Arizona  has  rule s  of

evidence  crea ting specific opportunities  to admit the  prior s ta tements  of parties  and witnesses .41

These  prior s ta tements  may impeach, cla rify, or expla in othe r te s timony. Most of the  Fourth Se t

of Da ta  Re que s ts  (4.l, 4.2, 4.6, 4.7, 4.9, 4.10, 4.14, & 4.15) s ought prior pa rty a nd witne s s

s ta te me nts . EFCA re que s ts , for e xa mple , a  lis t of othe r utility worke rs  with whom a ny Trico

witne ss  "ha s  discusse d this  ra te  ca se  or a ny of the  individua l e le me nts  the re of in the  pre vious

twe lve  rnonths ."42 Trico re fuse d to a nswe r. Of course , le a rning who Trico witne sse s  spoke  to

regarding the  ra te  case  gives  EFCA an opportunity to discover prior witness  s ta tements .

As  a nothe r e xa mple , EFCA re que s te d Trico's  e xte rna l communica tions  with pa rtie s  in

three  re la ted docke ts  because  Trico cited these  docke ts  as  the  reason for its  amendment." Thus

Trico placed the  issue  into question. Trico's  CEO admits that these  dockets caused Trico to amend

its  applica tion.44 EFCA requested Trico's  communica tion with parties  to these  motiva ting dockets

re la te d to the  is sue s  Trico ra is e s  in its  a me ndme nt-"de ma nd cha rge s  or the  ra te  tre a tme nt of

current and/or future  distributed generation solar customers."45 Again, these  communications were

placed directly into question by Trico and made  highly proba tive  and re levant when Trico cited to

them as  the  jus tifica tion for its  amendment. It should provide  this  informa tion.

C TR1CO SHOULD CURE INCUMP LETE ANSWERS.

Trico's  objections to data  requests  4.1, 4.4, 4.5, 4.6, 4.7, 4.8, and 4.10 precede incomplete ,

non-responsive  answers. Arizona  Rule  of Civil Procedure  33(a) requires Trico to answer questions

"fully." P a rtia l a ns we rs  viola te  the  rule . Trico s hould be  orde re d to s upple me nt e a ch of the s e

incomplete  responses.

25
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39 Emergency Care, 188 Ariz. a t 36, 932 P.2d a t 301 (App. 1997).
40 Ariz. R. Civ. p. 26.
41 Ariz. R. Evid. 801(D).
4z Exhibit 1 a t 4.2(b).
43 Exhibit 1.
44 Exhibit 3, Excerpts  of the Tes timony of Trico's  CEO at 2:23-317.
45 Exhibit. 1 at 4.9.
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Trico's  pa rtia l a nswe rs  to re que s ts  4.1 a nd 4.10 conta in ide ntica l la ngua ge  limiting its

re s pons e  to communica tions  "ma de  on be ha lf of Trico with re s pe ct to its  ra te  ca s e ." EFCA

reques ted s ta tements  of Trico witnesses  and executives , rega rdle ss  of whe the r they spoke  in a

representa tive  capacity. In e ssence , EFCA asked a  ques tion, and Trico responded to a  diffe rent

ques tion upon which it placed limita tions  tha t EFCA did not intend and did not include .

P rior s ta te me nts  of Trico witne s s e s  ma y e xpla in, impe a ch, or cla rify tha t witne s s 's

te s timony re ga rdle ss  of whe the r the  witne ss  spoke  in a  fonta l, re pre se nta tive  ca pa city. In fa ct,

some  witne sse s  ma y be  more  ca ndid in informa l s ta te me nts  tha n in a n officia l, re pre se nta tive

ca pa city. Trico ma y not re write  ERICA's  re que s t a nd the n withhold re le va nt ma te ria l ba se d on

Trico's  own de tennina tion tha t a  witness  does  not fa ll within a  ca tegory tha t was  not included in

the  origina l request.

Nor may it withhold prior witne ss  s ta tements  it contends  we re  not made  "with re spect to

[this ] ra te  case ." EFCA reques ted prior witness  s ta tements  on pa rticula r re levant topics , such as

demand cha rges  ye t Trico is  aga in rewriting ERICA's  Reques t to try and tum the  Reques t into a

question Trico does  not need to answer. Prior witness  s ta tements  regarding demand charges  a re

16 re le va nt, e ve n if the y we re  not ma de  "with re spe ct to [this ] ra te  ca se ." For e xa mple , if a  Trico

witness  now supports  demand cha rges , but opposed them be fore  this  ra te  ca se , his  change  of

pos ition is  re levant cross -examina tion ma te ria l. If a  Trico witness  has  made  public comments  or

written a rticle s  about the  economics  of demand cha rges , tha t gene ra l s ta tement may expla in or

cla rify his  spe cific te s timony in this  ca se . Trico's  pa rtia l a nswe r withholds  re le va nt informa tion

tha t EFCA requested, and the  Commission should require  it to supplement.

Re que s ts  4.6 a nd 4.7 ca ll for Trico's  communica tions  re ga rding the  a me ndme nt a nd

demand cha rges . Reques t 4.8 ca lls  for documents  Trico's  boa rd rece ived in connection with its

a pplica tion a nd a me ndme nt. Trico's  pa rtia l re s pons e  re ve a le d only the  boa rd's  minute s . Of

cours e , this  omits  re le va nt corre s ponde nce  a mong e mploye e s  a nd office rs . And the  boa rd's

26 minute s  do not incorpora te  a ll of the  docume nts  the  boa rd re ce ive d prior to its  me e ting. This

partia l response  omits  important, re levant da ta . Trico should supplement this  response .

28 //



1 TRICO'S STONEWALL OBJECTION WITHHOLDS A PRIVILEGE LOG.

2

C

Trico intone s  privile ge  a nd work-product in s upport of its  s tone wa ll obje ctions . The s e

ra tiona liza tions  fa il because  33 days  a fte r the  Requests  were  se rved, Trico s till has  produced no

4 privile ge  log. Arizona  Rule  of Civil P roce dure  26(f)(l) re quire s  privile ge  logs :

3

5

6

7

8

9

10

1 1

When information is withheld from disclosure or discovery on a claim that it is

privileged or subject to protection as trial-preparation materials, the claim shall be

made expressly and shall be supported by a description of the nature of the

documents, communications, or things not produced or disclosed that is sufficient

to enable other parties to contest the claim.

Recitation of the words "privilege" or "work-product" does not preserve the objection. Because

12 Trico violated Rule 26(l)(l), the Court may disregard the privilege and work-product bricks in its

stonewall objections and order an answer.

1 4 111.

1 3

1 5

TRICO ULTIMATELY FAILED TO PROVIDE RESPONSES UPON THE DATE

STATED BY TRICO AND CONTINUANCE IS A PROPER REMEDY

16

17

18

19

20

21 tha t,

22

23

24

25

26

27

Subsequent to the  conference  with ERICA's counsel, Trico agreed to provide  responses to

Data  Requests  4.2(d)(iv), 4.15, and partia l responses  to 4.7 and 4.14.46 August 5, 2016 was  the

da te  upon which Trico committe d to provide  re sponse s . Howe ve r, Trico fa ile d to provide  a ny

ma te ria l to EFCA on Augus t 5, 2016. On Augus t 8, 2016 (the  ne xt bus ine s s  da y), counse l for

EFCA se nt a n e ma il a sking for the  promise d informa tion. Counse l for Trico re sponde d in pa rt

"it will not be  provide d toda y."47 It is  now Augus t ll, 2016, a  full 33 da ys  s ince  the  Da ta

Request was  firs t issued, 19 days  s ince  Trico promised to provide  responses , and s ix days  s ince

the August 5th date upon which the responses were due, and a mere six days before the hearing yet

EFCA has  rece ived nothing.

The  Commiss ion should continue  the  upcoming hea ring to October 10, 2016 and extend

ERICA's  re butta l e xpe rt dis clos ure  de a dline  to S e pte mbe r 16, 2016 to mitiga te  the  pre judice

re sulting from Trico's  dis cove ry viola tion. Rule s  26 a nd 37 a llow a  tribuna l broa d discre tion to

28 46 See Exhibit 4
47 See, Exhibit 5, the email received firm Trico's Counsel on August 8, 2016.
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fashion a  remedy once  a  discovery viola tion occurs .48 Rule  37(b)(2)(C) a llows a  tribunal to "s tay[]

furthe r proceedings ." Trico reques ts  the  Commiss ion do so.

S ta ying proce e dings  is  the  only wa y to cure  the  pre judice  ca use d by Trico's  dis cove ry

viola tion. EFCA ne e ds  dis cove ry re ga rding Trico's  e xpe rt to pre pa re  its  own re butta l e xpe rt

report. To use  this  meaningiiully, ERICA's  expert needs  time  to review the  disclosure . If Trico had

timely answered ERICA's  July 8 da ta  request, EFCA would have  had approximate ly one  month to

review the  re sponse  to incorpora te  tha t ma te ria l into its  rebutta l expert report. If the  Commiss ion

orders  disclosure  on a  prompt schedule , a  September 16, 2016 expert deadline  will res tore  EFCA

to the  pos ition it would have  been in if Trico had honored its  discovery obliga tions .

P a rtie s  like  Trico who s tone wa ll dis cove ry with boile rpla te  obje ctions  typica lly s uffe r

severe  sanctions such as imposition of a ttorneys ' fees and striking the ir pleadings. EFCA would

have  been within its  rights  to request these  severe  sanctions. EFCA has conserva tive ly requested

a  much more  modera te  remedy, it only requests  an extension of time  sufficient to res tore  it to the

14 status quo ante.

1 5 CO NCLUS IO N & P RAYE R FO R RE LIE F

16

18

19

21

23

24

In this  ca se , the  Commiss ion fa ce s  the  difficult ta sk of de te rmining jus t a nd re a sona ble

17 ra tes  and cha rges  for tens  of thousands  of Arizona  consumers . Trico reques ted a  pa rticula r ra te

structure , and this  tribunal must scrutinize  it. The Commission deserves a  vigorous, skeptica l cross

examination of Trico, its  witnesses, and its  expert. As a  concerned intervenor, EFCA stands ready

20 to ve t Trico's  te s timony, it will use  any da ta  these  witnesses  produced or rece ived to do so. The

Commission should le t EFCA do its  job and order Trico to comply with s imple  and s tra ightforward

22 discovery requests  by turning over documenta tion tha t is  pla inly discoverable .

In orde r to a s s ure  a  fa ir he a ring, EFCA re s pe ctfully re que s ts  tha t a n Orde r be  is s ue d

re quiring Trico to comply with a nd fully re s pond to the  Da ta  Re que s ts  dis cus s e d he re in a nd

modifying the  procedura l schedule  as  follows :25

26 //

27

28 48 Ariz. R. Civ. P. 26(f).
49 Klayman v. Judicial Watch, Inc., 256 F.R.D. 258, 262 n.6 (D.D.C. 2009).
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Re butta l Te s tim ony Due : S e pte m be r 16th.

He a ring Com m e nce s : Octobe r 10th. 50

3

4 Respectfully submitted this  1 ltd day of August, 2016.

5

6

7

/s / Court S . Rich
Court S . Rich
Rose  Law Group pc
Attorne y for EFCA8

9

10 Origina l and 13 copies  filed on
th is  n th  day of Augus t, 2016 with :

11

12

13

Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, Arizona  85007

14

1 5
I have this day served the foregoing documents on all parties of record in this proceeding by
sending a copy via electronic or regular mail to:

16

17
Janice Alward
Arizona Corporation Commission
ja1ward@azcc.gov

18

C. Webb Crockett
Patrick Black
Fennemore Craig, P.C
wcrockett@fclaw.com
pblack@fclaw.com19

Thomas Broderick
Arizona Corporation Commission
tbroderick@azcc.gov

20

21
Kevin Higgins
Energy Strategies, LLC
khiggins@energystrat.com

Vincent Nitido
Trico Electric Cooperative, Inc.
vnitido@trico.coop

22 Robert Hall
Solar_bob@msn.com

23

24

Michael Patten
Jason Gellman
Snell & Wilmer L.L.P.
mpatten@swlaw.com
jgellman@swlaw.com

Charles Wesselhoft
Pima County Attorney's Office
Charles.wesselhoft@pcao.pima.gov

25

26
COASH & COASH
mh@coashandcoash.com

27 By: /s/ Hopi L. Slaughter

28 50 Note that the proposed schedule accounts for counsel For EFCA and the Applicant participating in the TEP Rate
Case hearing scheduled in September.
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Michael W. Patten
(602)382-6339

mpatten@swlaw.com July 18, 2016

BY U.S. MAIL & EMAIL

Court s.Rich
Rose Law Group pc
7144 E. Stetson Drive, Suite 300
Scottsdale, AZ 85251

Trico Electric Cooperative, Inc. General Rate Case
Docket No. E-01461 A-l5-0363

Responses to EFCA's Fourth Set of Data Requests

Dear Mr. Rich:

We received ERICA's ""'
2016. Pursuant to the Procedural Order,
Data Requests. Iwould note that almost all of the requests in EFCA's 4
could have been asked months ago.

Set of Data Requests after business hours on Friday, July 8,
Trico is providing substantive responses to the 4"' Set of

Set of Data Requests

Please let me know if you have any questions.

Very truly yours,

Snell & Wilmer

Michael W. Patten

MWP:jh

Re:

S1:u= 8 Wnlurne' Ia ah me Ono' cl I I.\ Ml -NiaL 1 I.11inq Assoc.i-:Lo-l r' Ii':1lp1nie! I Lfl1'1 l.lrln2!



ENERGY FREEDOM COALITION OF AMERlCA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461 A~l5-0363
JULY 18, 2016

E F C A 4.1 Over the  last s ix months, have any of Trice 's  identified witnesses exchanged any
writte n pa pe r or e le ctronic communica tions  of a ny kind with a ny witne sse s  or
consultants  for any other utility in the  UNS Rate  Case , the  Sulfur Springs Valley
Electric Cooperative  Rate  Case, the  Tucson Electric Power Rate  Case, the  Value
of Solar Docket, or the  Arizona  Public Service  Rate  Case  re la ting to ra te  design,
the value of solar, residentia l demand charges, Trico's  positions or stra tegy in this
ra te  case , the  Arizona solar industry, The Alliance for Solar Choice, or EFCA?

a. If ye s , for e a ch Trico witne s s , lis t the  othe r utility witne s s  with whom
communications have been exchanged; and

Provide copies of each communication.

RESPONSE : Trico  ob je cts  to  the  re que s t a s  ove rbroa d , irre le va n t a nd  unduly
burdensome. Notwiths tanding the  objections  and without wa iving same,
Trico sta tes that no such written paper or e lectronic communications were
made on behalf of Trico with respect to its rate  case.

RES P ONDENT:

b.

Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461A-15-0363
JULY 18, 2016

EFCA 4.2 For each Trico witness  identified in this  docket provide  the  following:

a. The date , time, location, and list of participants in any meeting, conference or
other event that the witness has presented or discussed information regarding
rate design or this rate case in the previous twelve months.

.
\. For any mee ting, confe rence  or othe r event identified above , provide  a

copy of any materia ls  or supporting exhibits  prepared, shown, distributed,
or utilized in any way during the meeting, conference or other event.

b. A lis t of a ny e mploye e s  or cons ulta nts  of othe r Arizona  e le ctric utilitie s
(including municipa l, coope ra tives , and inves tor owned utilitie s ) with whom
the  witne ss  ha s  discussed this  ra te  ca se  or any of the  individua l e lements
thereof in the  previous twelve months.

c. A lis t of a ny e mploye e s  or cons ulta nts  of othe r Arizona  e le ctric utilitie s
(including municipa l, coope ra tives , and inves tor owned utilitie s ) with whom
the  Mtne s s  ha s  dis cus s e d ra te  de s ign for rooftop s ola r cus tome rs  in the
previous twelve  months.

d. Copies of any and all email communications, text messages, or other forms of
writte n communica tion occurring ove r the  pre vious  twe lve  months , by or
between the  witness and any of the  following re la ted to solar ra te  design, the
value of solar, residentia l demand charges, Trico's  positions or stra tegy in this
rate  case, the Arizona solar industry, or EFCA :

i. Any representa tives  or employees of the  Edison Electric Institute ,
ii. Any employee  or consultant of Arizona  Public Se rvice ;

iii. Any employee  or consultant of P innacle  West Capita l Corpora tion;
iv. Any member of Arizona  Corpora tion Commiss ion, the ir policy advisors  or

Commission Sta ff;
v. Any e mploye e  or consulta nt of Sulfur Springs  Va lle y Ele ctric

Cooperative ,
vi. Any representa tives or employees of Electric Power Research Institute ,

vii. Any representa tives  or employees  of the  United Sta tes  Rura l Utility
Services;

viii. Any representatives or employees of the National Rural Electric
Cooperative  Associa tion;
Any representatives or employees of the Grand Canyon State Electric
Cooperative Association.

ix.



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0363
JULY 18, 2016

e. Copies of any and all email communications, text messages, or other forms of
written communication occurring over the  previous twelve months, by or
between the witnesses regarding the timing, content, or strategy related to the
Amendment to the  Applica tion filed on May 4, 2016.

RES P ONS E: Trico objects to the request as vague and ambiguous, overbroad, irrelevant
and unduly burdensome. The request also seeks attorney-cl ient
communications and litigation work product.

RES P ONDENT :



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOPERATIVE, TNC.

DOCKET NO. E-01461A-15-0363
JULY 18, 2016

EFCA 4.3 Provide copies of any and all documentation of any kind, whether in paper or in
e lectronic font, including but not limited to any analysis , s tudies , reports ,
spreadsheets, ledgers, calculations, evaluations, articles, memoranda, or
communications that Trico reviewed in the process of considering three-part rates
prior to filing its  initia l Applica tion in this  docke t.

RES P ONS E: Trie o  ob je cts  to  the  re que s t a s  ove rbroa d , irre le va n t a nd  unduly
burdensome. The  re que s t also seeks litiga tion  work p roduc t.
Notwiths ta nding the  obje ctions  a nd without wa iving s a me , Trico ha s
a lready provided the  te s timony and work papers  supporting Trico's  ra te
ca s e  propos a ls  a nd will be  s ubmitting  te s timony in  s upport of the
se ttlement agreement, Although Trico reviews  va rious  trade  pre ss  and
filings  in othe r Commis s ion docke ts , Trico did not re vie w a ny othe r
pa rticula r documenta tion in the  process  of cons ide ring three -pa rt ra te s
prior to filing its  initia l Applica tion in this  docke t.

RESPONDENT : Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0363
JULY 18, 2016

EFCA 4.4 Has Trico amended its rate  design proposals after the sufficiency period in
previous rate case proceedings? If so, please provide a brief summary of the
circumstances that led to such amendments.

RESPONSE z Trico objects  to the  request vague  and ambiguous, overbroad, irre levant
a nd pote ntia lly unduly burde ns ome  de pe nding on  the  time  fra me
contempla ted. Notwithstanding the  objections and without waiving same,
Trico s ta te s  tha t it is  common pra ctice  be fore  the  Commis s ion for a n
applicant to review the positions of other parties in the rate  case and other
Commiss ion actions  during the  course  of the  ra te  ca se  and modify the
applicant's  position. This  potentia l modifica tion has taken place  up to and
during the  open meeting on which the  applica tion is  considered. See , for
e xa mple , the  time -of-us e  ra te  de s ign in  Trice 's  pre vious  ra te  ca s e
(Decision Nos. 71230 and 71253).

RES P ONDENT: Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMER1CA'S
FOURTH SET OP DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461 A- 15-0363
JULY 18, 2016

EFCA 4.5 Please provide a  list of a ll instances in Arizona that Trice is aware of where a
utility formally amended its  ra te  case  filing more  than six months after it was
filed. Provide the utility name, the docket number, and the reference to the
document and page numbers reflecting such an amendment.

RES P ONS E: Trice  objects  to the  request vague  and ambiguous, overbroad, irre levant
a nd pote ntia lly unduly burde ns ome  de pe nding  on  the  time  fra me
contempla ted. Notwithstanding the  objections and without waiving same,
Trice  s ta te s  tha t it is  common pra ctice  be fore  the  Commis s ion for a n
applicant to review the positions of other parties in the rate  case and other
Commiss ion actions  during the  course  of the  ra te  ca se  and modify the
applicant's  position. This  potentia l modifica tion has taken place  up to and
during the  open meeting on which the  applica tion is  considered. See , for
e xa mple , the  time -of-us e  ra te  de s ign in  Trico 's  pre vious  ra te  ca s e
(Decision Nos. 71230 and '11253).

RES P ONDENT: Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NQ. E-01461A-15-0363
JULY 18, 2016

EFCA 4.6 Provide copies of a ll communications by, between, or among Trice employees,
board members, members, consultants or other third parties (including but not
limited to No. Hedrick and employees of Guernsey) that relate  to the decision as
to whether or not Trico should file  the  Amendment it filed May 4, 2016.

RESPONSE : Trico objects to the  request as irre levant and overbroad. The request a lso
s e e ks  a ttorne y-clie nt communica tions  a nd litiga tion work product.
Notwiths ta nding the  obje ctions  a nd without wa iving s a me , Trice  ha s
pre vious ly provide d EFCA with the  Trice  boa rd minute s  re ga rding the
May 4, 2016 Amendment.

RES P ONDENT : Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0363
JULY 18, 2016

EFCA 4.7 Provide copies of all communications by, between, or among Trico employees,
board members, members, and consultants (including but not limited to Mr.
Hedrick and employees of Guernsey) relating to whether or not the company
would pursue a demand charge in its rate case at any time. This request includes
communications from up to six months prior to the  filing of the  initia l ra te  case
application in this docket to the date  of this request.

RES P ONS E: Trico objects to the request as irrelevant. The request a lso seeks attorney-
client communica tions  and litiga tion work product. Notwiths tanding the
obje ctions  a nd without wa iving s a me , Trico ha s  pre vious ly provide d
EFCA with the  Trico boa rd minute s  rega rding the  filing of the  ra te  ca se
applica tion.

RES P ONDENT : Vincent Nitido, CEO/Genera l Manager



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461A-15-0363
JULY 18, 2016

EFCA 4.8 Provide any and dl documentation distributed to the Cooperative 's  Board that
relates to the Amendment and the Application.

RESPONSE : Trico objects to the  request as irre levant and overbroad. The request a lso
s e e ks  a ttorne y-clie nt communica tions  a nd litiga tion work product.
Notwiths ta nding the  obje ctions  a nd without wa iving s a me , Trice  ha s
pre vious ly provide d  EFCA the  Trico  boa rd  minute s  re ga rd ing  the
Application and the  May 4, 2016 Amendment.

RESPONDENT : Vincent Nitido, CEO/General Manager



ENERGY FREEDOM COALITION OF AMER1CA'S
FOURTH S ET OF DATA REQUES TS  TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0-63
J ULY 18, 2016

EFCA 4.9 In the  te s timony accompanying the  Amendment, Trico re fe rences  the  UNS  ra te
case , SSVEC ra te  case , and Value  of Sola r docke ts  as  influencing its  decis ion to
file  the  Amendment. To the  extent it ha s  not a lready been provided in re s pons e  to
EFCA 4. 1 , above , provide  copies  of a ll communica tions  be tween Trico, its
employees , office rs , consultants , lawyers , agents  or anyone  e ls e  acting on beha lf
of Trico and any pa rty or non-pa rty in thos e  re fe renced docke ts  including the
employees , office rs , consultants , lawyers , agents  or anyone  e ls e  acting on beha lf
of such other pa rtie s  or non-partie s , re la ting to demand charges  or the  ra te
trea tment of current and/or future  dis tributed gene ra tion s ola r cus tomers .

RES P ONS E: Trice objects to the Request as vague and ambiguous, overbroad,
irrelevant and unduly burdensome. .

RES P ONDENT:



E NE RGY FRE E DOM COALITION OF AME RlCA'S
FOURTH S ET OF DATA REQUES TS  TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461A-15-0363
J ULY 18, 2016

EFCA 4.10 In  the  la s t 12  months , ha ve  a ny Trico  office rs , boa rd  me mbe rs , o r la wye rs ,
dis cus s e d de ma nd cha rge s  for re s ide ntia l or s ma ll comme rcia l cus tome rs  or a ny
s ubs e t of thos e  c la s s e s  with the  a ny othe r utilitie s , the ir e mploye e s , office rs ,
consultants , lawyers , agents  or anyone  e ls e  acting on beha lf of such utilitie s ?

If ye s , provide  each s uch utility with whom Trice  repre s enta tive  ha s  had s uch
discus s ions , the  circums tances  tha t led to the  dis cus s ion, who participa ted in
the  dis cus s ion, and des cribe  with pa rticula rity wha t was  dis cus s ed.

RESPONSE : Trice objects to the Request as vague and ambiguous, overbroad,
irrelevant and unduly burdensome. Notwithstanding the objections and
without waiving same, no such communications were made on behalf of
Trice with respect to its rate case.

RES P ONDENT :

a.



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461A-15-0363
JULY 18, 2016

E FCA 4.11 For each Trice Board Member provide their name, current occupation, years on
the  Board, remaining term length, and final officia l results  of the  last e lection in
which they participated.

RESPONSE : Trico objects to the request as irrelevant. Notwithstanding the objections
and without waiving same, see the following webpage:

4p_§_;L{y_/wyy,trico.coo;@l3g_1 bo;\_rd-members.

RES P ONDENT: Vin Nitido



E NE RGY FRE E DOM COALITION OF AME RICA'S
FOURTH S ET OF DATA REQUES TS  TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461 A-15-0363
J ULY 18, 2016

EFCA 4.12 List with particularity each and every cost, if any, tha t Tried has incurred with
regard to any of its infrastructure as a  result of the increased adoption of DG solar
by its  members. For any cost identified, provide the date  it was incurred, the
nature  of the need to incur the cost, how Trico knows it was a ttributable  to DG,
and amount, and any documentation substantiating the cost.

RESPONSE : The  reques t is  vague  and ambiguous , ove rbroad, and unduly burdens ome .
Notwiths ta nding the obje ctions and without wa iving same,
Notwiths ta nding the  obje ctions  a nd without wa iving s a me , s e e  Re s pons e s
to EFCA 1-1, EFCA 1-17 a nd S TF 7.10.

RES P ONDENT : Karen Cithers , Chief Opera ting Officer



ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET no. E-01461A-15-0363
JULY 18, 2016

EFCA 4.13 For the  test year, exactly how many of Trice 's  residentia l class bills  by number
and percentage were issued in an amount below the average cost to serve
customers in that class?

RESPONSE : The request is  vague and ambiguous. Notwithstanding the  objections and
without waiving same, see  Trico's  work papers and Response  to EFCA l-
1 , inc lud ing  the  Trico  Cos t o f S e rvice  p rovide d  with  the  o rig ina l
applica tion, Schedule  H-5.0, which provides  the  information for EFCA to
make the requested calculation.

RES P ONDENT : Karen Cithers , Chief Opera ting Officer



ENERGY FREEDOM COALITION OF AMERlCA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0363
JULY 18, 2016

EFCA 4.14 Provide copies of a ll written and electronic communications between any Trice
representatives and any representative of Guernsey over the last 12 months.

RESPONSE : Trice  ob je cts  to  th is  re que s t a s  ove rbroa d , irre le va nt a nd  unduly
burdensome. The request a lso seeks potentia l litigation work product.

RES P ONDENT :



E NE RGY FRE E DOM COALITION OF AME RICA'S
FOURTH S ET OF DATA REQUES TS  TO
TRICO ELECTRIC COOP ERATIVE, INC.

DOCKET NO. E-01461A-15-0363
J ULY 18, 2016

EFCA 4 .15 Provide copies of all written and electronic communications by, between, or
among Trico employees, board members, members, witnesses, consultants,
attorney or other representative of Trice and any staff member, employee,
attorney, witness or other representative of the Arizona Corporation Commission
regarding all settlement negotiations and settlement agreements in this docket.

RES P ONS E: The  re que s t is  ove rbroa d, irre le va nt a nd unduly burde ns ome . More ove r,
any s uch communica tions  a re  potentia lly s ubject to Rule  408.

RES P ONDENT :
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SAMUEL J~ DONCASTER
7144 E. Stetson Drive, Suite 300

Scottsdale, AZ 85251
Phone 480-291-0747 Fax 480.505.3925

SDoncastcr@:osclawgroup.com
.xoseJawgloup.com

July 21, 2016

Sent via U.S. Mail, e-mail, and fax

Michael W. Patten
Snell 8: Wilmer, L.L.P.
One Arizona Center
400 East Van Buren Street
Suite 1900
Phoenix, AZ 85004
602-382-6070
rnpatten@swlaw.com

Re: Personalconsultation xequesahg compliance with des ofciv17prooedlme

Dear Mr. Patten:

Thank you for speaking with Court and me yesterday morning. We called regarding Trico's
objections to En Freedom Coalition of Anr1e1:ica's fourth set of data requests. As you know,
Trico objected toe3Yof ERICA's dm r eats in its fourth set and refused to provide any responsive

ilqgdrmadon to ' case and cannot dismiss Trico's
EFCA was concerned with Trico's

across the to provide EFCA with any responses to data requests seeking clearly
discoverable information and documentation.

information. EFCA requires this argue its
responsibility todprovide lmponant information via discovery.

boar refusal

In its objections, Trico sunnnnady listed a litany of pro forma objections without sup lying
any explanation for why such objections were appropriate. Unformnately, on our phone Jo, we

]CCOOIllS.
to upon and of fer context and support for i ts we are wri t ing this
correspondence to document the consultation and ask Trice to be reasonable and reconsider or at
least attempt to explain its objections before EFCA moves to compel. Unless Trico cooperates with
discovery by July 22, 2016, EFCA will have no choice but to File a Motion to Compel.

were stlll not provided the justification for your o In response to Trico's continued refusal
extrapolate • objections,

1. ImuamdequateObjections

objections must

objections to heart."' Rather tbaln nnanke a specie objection,

Trico's pro forma objections suffer from vague, inadequate explanation. As you know
"be specific, non-boilerplate and supported by particularized facts where necessary

to demonstrate the 19 for the objection." "The courts have taken this requirement of specific
. ` Trico recited boilerplate complaints

such as "value and ambiguous" and "overbroad, relevant, and unduly burdensome." "To voice a
successful o lection" Trico "cannot simply intone this familiar litany."3

Trico's cursory objections forced Court Rich and me to spend substantial time discussing
each data request with you. We requested Trice's reasons for its across the board objections.

' Lynn 0. Monarrb Recaveg' Mgmt., ma, 285 F.R.D. 350,356 (D. Md. 2012).
z8B Wright & Miller, Federal Practice 8: Procedure, §2173.
3 Roesberg :A johns-Manvi//e Corp., 85 F.R.D. 292, 296 (ED. Pa. 1980).



Trico's responses were inadequate and it only restated its already boilerplate objections sometimes
adding an adjective (e.g., "extremely overbroad") as if that further cliplamed the objection. Neither
the repetition nor the adjectives revealed any defensible basis or Trico's across the board
objections. Our good faith personal consultation included asking you detailed questions about the
objections. We tried to understand what, if any, justification may support Trico s across the board
objections. I asked you:

•

•

•

•

•

•

•

Why communications regarding cases Trice cited as the basis for its position in this rate case
are irrelevant to this rate case.
Why discussions that Trico witnesses had regardingrate design are irrelevant to Trico's rate
design case.
"°'1*g EFCA shouldn't get to discover statements of Trico witnesses regarding the same topic
as air anticipated testimony.
We communications about the Amendment are irrelevant in a case litigating issues related
to the Amendment.
Why communications regarding demand charges are irrelevant in a rate case considering
demand charges.
What words or phrases in our discovery Trice did not understand; Taco repeatedly asserted

Taco ought to know what it did not understand.
communications related a proposed settlement are irrelevant to a proceeding

considering whether the Commission will approve the settlement.

"vague and amblguous" objections.
Why ` ` to

Unfortunately, Trico did not answer these questions. Based on our call, it appears that Trico lodged
its objections almost entirely without basis. I request you to answer these questions before we tile
our motion to compel in hopes that we may un erstand your thus-far-unexplained objections. We
want to personally consult regarding whatever rationalization Trico may present, but without any
explaunuation, it is impossible to have meaningful discussions about how to avoid a discovery dispute.

a claim the
be supported by a descriuon the nature of  the documents,

not pro iced or disclosed at is sufficient to enable other parties to
contest the clzalinn." Recitation of the words "privilege" or "work-product" does not preserve the
objection. When I directed your attention to this rule, you indicated that Trico would not be
complying with this Rule absent coin order.

You similarly failed to explain Trico's work-product and attorney-client privilege objections.
Rule 26(f) (1) require\son:ivwile»ge 1o§s: "When information is withheld from disclosure or discos;.; on

that in is pry ` 801 su sect to protection as trial-preparation materials, claim s be
made expressly and s ' o f
communications, or thiiugs

II. Partial Answers

Some of your objections preceded partial, non-res naive answers. You provided partial,
, 4.5, 4.6, 33, 4.8, and 4.10. 4.1 and 4.10 contain

identical language linniung Trice's response to communications "made on behalf of Trico with
respect to its rate case." EFCA requested statements of defined persons, regardless of whether they
:poke in a representative capacity. These people are either high level executives or listed witnesses
or Trico. Trico may not withhold discovery of relevant statements based on its own determination

of the speaker's representative capacity.

nonresponsive answers to data requests 4.1, 4.4

also requested statements on certain relevant topics. Resttictin the response
"with respect to its rate case" liinnits the response beyondEmf best.

topic EFCA listed in the data requests is relevant. For exams e, prior statements »=4=°8*»»gdemand
charges provide relevant context to testimony regarding demand charges.

EFCA
statements made

to
Each

4 Ariz. R Civ. p. 26(f)(1).



The partial response to data requests 4.4 and 4.5 is incomplete by its own admission. It
provides two examples of amendments. The data request was for every example Trico participated
tn or knew of.

Requests 4.6 and 4.7 call for Trico's communications regarding the amendment and demand
charges. Request 4.8 calls for documents Trico's board received in connection with its application
and amendment.
relevant correspondence among employees and officers.
incorporate all of the documents the board received prior to its meeting.
important, relevant data.

T1:ico's partial response revealed only the board's minutes. Of course, this omits
And the board's minutes do not

This partial response omits

111 . Guernsey Communication

Requests 4.7 and 4.14 requested correspondence with your experts, Mr. Hedrick and other
You made an unexplained work-product o section to each request. As

we ,
contended that your testifying expert has simultaneously served 'm a consenting expert role.

Gucmscy representatives.
discussed communications with a tesufymg expert are discoverable m Arizona.' You then

Arizona applies a "bright line"
or a protected consultant, but not both.
and Guernsey as testifying experts.

rule for dual hat experts." _"An expert may be either a witness
'Counsel must choose.""

It cannot treat them as consultants for any purpose.
Trico chose to designate Hedrick

Iv. No agreement to compromise

During our call, Trico did not offer any compromise on any of the requests. Trico insisted
that we wait until Tuesday for it to decide whether to answer discovery. Trico shouldn't need six

order allows only Eve days to serve objections to discovery in the first place.
reasonably be able to give a final decision on an objection Ir already made by Friday.

more calendar days to decide whether to stand on objection it already made. Indeed, the scheduling
Trico should

The looming hearing date-less than a month away-prevents us waiting past Friday to file
a motion. We plan to File a motion to compel on jay 22. We hope you'll contact us and agree to
compromise before that.

Sincerely,

Samuclj. Doncaség AAM )
For the Exm

s Sec, cg., Ariz. R. Civ. P. 26(\>)(4); 5'/ads :L Srbrlcider, 212 Ariz. 176, 181, 129 P.3d 465, 470 (App.

2006).
6 Emergerlgf Carr l2}wami¢:r, Led.u..Superior CbII11 Lr/ and For Cb//nlyofMaricopa,188 Ariz. 32,37, 932 P.2d
297, 302 (App. 1997).
7Id. at 36, 932 l'.2d at 301 (quoting F//nziff/re World, lm: II. D./1. V..l7m]i.S̀ tonr:, ma,168 F.R.D. 61, 63
(D.N.M.1996)).
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1 11. BACKGROUND AND SUMMARY.

2

3

4

Q- Please summarize the reasons why Trico filed this general rate case on October 25,

2015.

5

6

7

8

9

10

11

12

13

14

The principal reason for Trico's rate case is to address increasing inequities regarding who

pays for the use of Trico's electric grid. Trice believed that its rate proposals would lead to

more equitable and sustainable rates for its Members. These proposals seek to modify

Trico's rate design to: (i) recover fixed grid costs associated with existing distributed

generation within Trico's service territory by increasing the fixed monthly customer charge

and decreasing the volumetric energy rate for all members, (ii) better match fixed cost

recovery by customer class to the cost of service for that class, and (iii) reduce the fixed

cost-shift and resultant subsidies to members who install rooftop solar or other distributed

generation ("DG").

15 With respect to DG, Trico supports renewable resources, including the sustainable growth

of distributed generation ("DG") in its service area. However, under current rate design

and net metering, Trico believes DG growth is placing undue burdens on its  non-DG

members and is not sustainable in the long run. As I explained in my Direct Testimony, as

a member-owned cooperative, Trico has a fiduciary duty to its members as a whole to

ensure that its rates are fair and equitable to all of its member-customers.

1 6

1 7

18

1 9

2 0

2 1

2 2

23

2 4

25

2 6

2 7

Trico serves a predominantly rural member base across a large service territory, which

results in a higher cost of service (including fixed costs) per member-customer than the

State's investor-owned electric utilities. That equates to relatively higher rates, and when

members generate power utilizing DG under the current net metering tariff relatively

higher levels of fixed costs that are either lost or shifted to non-DG members. Trico

experienced steady growth in the installation of distributed generation in i ts  service

2

A.

III



I

te rritory from 2005, whe n the  Coope ra tive  imple me nte d its  firs t re ne wa ble  e ne rgy pla n,

a nd the re a fte r following the  Commiss ion's  a doption of the  Re ne wa ble  Ene rgy S ta nda rd

a nd Ta riff rule s  ("RES T Rule s"). Tha t sus ta ina ble  le ve l of growth continue d a s  the  cos t of

rooftop photovolta ic ("P V") systems declined and e fficiencie s  improved, even a s  Trico and

othe r Arizona  utilitie s  reduced and ultima te ly e limina ted upfront incentives .

I

iI
r
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6
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8
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10
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21

22

23

24

25

26

27

Following the  introduction of the  fina ncia l le a s ing m ode l in Trico 's  s e rvice  te rritory in

2014, howeve r, the  number of applica tions  for DG inte rconnections  skyrocke ted. In 2013,

Trico re ce ive d 160 a pplica tions  the  ye a r. In  De ce m be r 2014 a lone ,  howe ve r,  Trico

re ce ive d 114 a pplica tions .  Trico re ce ive d 74 a pplica tions  in  J a nua ry 2015, a nd 174

a pplica tions  in  Fe brua ry 2015. Tha t e s ca la ting tre nd ha s  continue d. T o  p u t  it  in

pe rspective , Trico's  2014 te s t yea r in this  docke t re flected 551 inte rconnected DG systems

a t the  s ta rt of 2014. The  adjus ted te s t yea r, which includes  inte rconnected DG sys tems a s

of the  origina l gra ndfa the r da te  of Fe brua ry 28, 2015 re fle cts  a n a dditiona l 711 sys te ms

a dde d ove r 14 m onths , for a  tota l of 1,262. Tha t doe s  not include  a n a dditiona l 359

systems which Trico has  inte rconnected a s  of the  revised grandfa the r da te  included in the

S e ttle m e nt Agre e m e nt of Ma y 31 ,  2016 for a  to ta l of 1 ,621,  a ll o f which ,  unde r the

Se ttlement Agreement, would be  grandfa thered under the  current ne t mete ring ta riff for the

life  of the  inte rconne ction a gre e me nt. P ut a nothe r wa y, unde r the  curre nt ne t me te ring

ta riff, Trico's  non DG me mbe rs  subs idize  $89.91 pe r month in fixe d grid cos ts  for e a ch

inte rconnected DG system. Tha t equa tes  to an annua l subsidy in the  amount of $1,749,000

pe r ye a r a s  of Ma y 31, 2016 or $35 million ove r the  20 ye a r life  of the  inte rconne ction

agreements. Tha t s ubs idy is  continuing to  e s ca la te  a t a n  a la rm ing ra te ,  a nd is  not

sus ta ina ble  unde r our curre nt ra te  de s ign a nd ne t me te ring ta riff be ca use  the  subs idy is

ultim a te ly pa s s e d on to  Trico m e m be rs  without DG. Eve n a t th is  point,  Trico will be

locldng in a  cos t shift to non-DG me mbe rs  of ove r $1.5 million pe r ye a r for the  ne xt 20

ye a rs . Trico's  me mbe r-e le cte d Boa rd of Dire ctors  be lie ve s  tha t pa rtia lly re ducing the  ne t

3
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Fro m : "P a tte n, Micha e l" <mpa tten@swlaw.co1n>
Da te : J uly 22, 2016 a t 8:02:56 AM MS T
To: Court Rich <CRich@ rose la wgroup.com>, "sdoncaste r@rose lawgroup.com"
<sdoncas te r@rose lawgroup.com>
Cc: "P a tte n, Micha e l" <mpa tte n@ swla w.com>
Su b jec t: Res p o n s e  to  J u ly 21 le tte r re  Trico  ra te  cas e  (15-363)

Dear Court and Sam,

I received your July21, 2016 letter regarding EFCA 's 4th set of Data Requests and our July 20
meet and confer phone call. Shave several points in initial response.

Firs t, I disagree  with much of your recita tion of the  ca ll. However, as  I told you on the  ca ll, I
was 80i11g to be out of town for work the remainder of the week with limited time
ava ilability. And as  I told you, needed to discuss  your position with my client before  I could
respond. Iwis  not in an position to offer a  compromise  on the  phone  ca ll without firs t
consulting with my client.

Second, a rate case is a completely different type of proceeding than complaint litigation before a
court. Recitation of Superior CoLu't rules is not necessarily relevant when many procedures in a
rate  case are  markedly different than superior court litigation.

Thjrd, I disagree with your belief that we have not responded to several of the data requests. For
example, with respect to 4.4and 4.5, we provided an adequate response. However, contrary to
your arguments, we are  not obliged to do your work in reviewing publicly available  documents
at the commission.

I ha ve  ha d the  opportunity to discuss  your pos ition with Trico. We  a re  pre pa re d to provide  the
communica tions  with S ta ff rega rding the  se ttlement agreement. I am sure  you have  compared
your notes  from die  July 17 se ttlement mee ting with the  June  22 te rm shee t you rece ived and the
fina l se ttlement agreement and have  confirmed the re  a re  no mate ria l diffe rences . Regardless  we
will provide  the  communica tions . We  a re  a lso pre pa re d to provide  the  writte n communica tions
with Gue rnsey rega rding the  Trico ra te  ca se , a lthough providing such informa tion is  we ll outs ide
standa rd Commission discove ry practices .

Trico believes this is more than reasonable. Beyond this, ERICA's requests are both tardy (all but
one these requests could have been asked months ago) and an overreaching, unduly burdensome
discovery tactic.

We  will e nde a vor to provide  the  informa tion by ne xt Frida y. Trico is  a  sma ll rura l e le ctric
coopera tive  and has  limited re sources  to collect and provide  the  informa tion.

Please let me know if you have any questions.

Mike

Micha e l W P a tte n
S ne ll & Wilme r
Via  iP od

l -l
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Rose Reynolds

Subject: RE: Response to July 21 letter re Trico rate case (15-363)

-----Original Message-----
From: Patten, Michael [mailto:mpatten@swlaw.com]
Sent: Monday, August 8, 2016 10:07 AM
To: Court Rich <CRich@roselawgroup.com>, Sam Doncaster <sdoncaster@roselawgroup.com>
Cc: Hopi Slaughter <HSlaughter@roselawgroup.com>

Subject: RE: Response to July 21 letter re Trico rate case (15-363)

We are still working on providing it. It will not be provided today. We have had two extensive data requests from EFCA
in the interim as well.

-----Original Message-----
From: Court Rich [mailto:CRich@roselawgroup.com]
Sent: Monday, August 08, 2016 10:04 AM
To: Patten, Michael, Sam Doncaster
Cc: Hopi Slaughter
Subject: RE: Response to July 21 letter re Trico rate case (15-363)

Mike,
According to your email below, Trico was to have the discovery responses to us by last Friday, August 5, 2016. This will
confirm we did not receive the information that Trico indicated it would be providing. Will Trico be providing that
information today?

Court s. Rich

7144 E Stetson Drive, Suite 300, Scottsdale Arizona 85251
Direct: 480.505.3937 | | Mobile: 602.741.3794

roselawgroup.com
roselawgroupreporter.com
social.roselawgroup.com

RLG is Service

Winner "Best place to work in Arizona"

The information contained in this message is privileged and confidential. It is intended only to be read by the individual
or entity named about or their designee. If the reader of this message is not the intended recipient, you are on notice
that any distribution of this message, in any form, is staidly prohibited. If you have received this message in error, please
immediately notify the sender by telephone at 480.505.3937 or by fax at 480.505.3925 and delete or destroy any copies
of this message. Thank you.

Think green, please don't print unnecessarily

-----Original Message-----
From: Patten, Michael [mailto:mpatten@swlaw.com]
Sent: Friday, July 22, 2016 8:03 AM

1



To: Court Rich <CRich@roselawgroup.com>, Sam Doncaster <sdoncaster@roselawgroup.com>
Cc: Patten, Michael <mpatten@swlaw.com>

Subject: Response to July 21 letter re Trico rate case (15-363)

Dear Court and Sam,

I received your July 21, 2016 letter regarding EFCA 's 4th set of Data Requests and our July 20 meet and confer phone
call. I have several points in initial response.

First, I disagree with much of your recitation of the call. However, as I told you on the call, i was going to be out of town
for work the remainder of the week with limited time availability. And as I told you, I needed to discuss your position
with my client before I could respond. I was not in an position to offer a compromise on the phone call without first
consulting with my client.

Second, a rate case is a completely different type of proceeding than complaint litigation before a court. Recitation of
Superior Court rules is not necessarily relevant when many procedures in a rate case are markedly different than
superior court litigation.

Third, I disagree with your belief that we have not responded to several of the data requests. For example, with reaped
to 4.4and 4.5, we provided an adequate response. However, contrary to your arguments, we are not obliged to do your
work in reviewing publicly available documents at the commission.

I have had the opportunity to discuss your position with Trico. We are prepared to provide the communications with
Staff regarding the settlement agreement. I am sure you have compared your notes from the July 17 settlement
meeting with the June 22 term sheet you received and the final settlement agreement and have confirmed there are no
material differences. Regardless we will provide the communications. We are also prepared to provide the written
communications with Guernsey regarding the Trico rate case, although providing such information is well outside
standard Commission discovery practices.

Trico believes this is more than reasonable. Beyond this, EFCA's requests are both tardy (all but one these requests
could have been asked months ago) and an overreaching, unduly burdensome discovery tactic.

We will endeavor to provide the information by next Friday. Trico is a small rural electric cooperative and has limited
resources to collect and provide the information.

Please let me know if you have any questions.

Mike

Michael W Patten
Snell & Wilmer
Via iPod
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